
    1  Throughout most of this litigation, this matter proceeded on the plaintiff’s claims against two defendants -
Corrolla S. Hopkins and Lance J. Hopkins.   By order dated August 13, 1997, the undersigned dismissed defendant
Lance J. Hopkins from this case by reason of pending bankruptcy proceedings in California.  White Hawk Ranch v.
Hopkins, Civil Action No. 1:91cv29-D-D (N.D. Miss. Aug. 13, 1997) (Order Dismissing Party).  As no proof has
been presented to this court that the California proceedings are no longer pending, this court has not revisited the
matter of his presence in this cause.

1

 IN TH E UNITED STATES DISTRICT COURT
FOR  TH E NORTH ERN DISTRICT OF M ISSISSIPPI

 EASTERN DIVISION

W H ITE H AWK RANCH , INC. PLAINTIFF

vs. Civil Action No. 1:9 1cv29 -D-D

CARROLLA S. H OPKINS
d/b/a Goodw ill Sh asta R iver Ranch DEFENDANT

MEMORANDUM OPINION

Pre s ently before  th e  court is  th e  m otion of th e  plaintiff for th e  entry of sum m ary

judgm ent w ith  regard to its  claim s  in th e  cas e  at bar.  Finding th at th e  m ajority of th e

plaintiff’s claim s  are  encom pas s ed by a valid s ettlem ent agre em ent, th e  court s h all dism is s

th os e  claim s .  As to th e  plaintiff’s claim  th at th e defendant h as breach ed th e  term s  of th e

s ettlem ent agre em ent, h ow ever, th e  unders igned is  of th e  opinion th at th e  plaintiff is  entitled to

recover on th at claim .  Th ere  is  no genuine  is sue  of m aterial fact as  to th is  m atter, and th e

plaintiff is  entitled to th e  entry of a judgm ent as  a m atter of law . 

. Back ground

Th e  plaintiff initiated th is  caus e  on January 31, 19 9 1, w ith  th e  filing of its  com plaint.  

Central to th is  litigation is  th e  sale of a polled H ereford bull nam ed “Trustm ark .”  It is

sufficient to note th at th e  plaintiff ch arged th at th e defendant1 h ad agre ed to purch as e  a one

quarter (25%) intere st in Trustm ark , but failed to fulfill h er obligations  in th at regard. Th e  sale

of th is  quarter intere st of Trustm ark  and related transactions  form ed th e  crux of th is  caus e .

After th e  com pletion of discovery and proce s s ion of th is  litigation, h ow ever, th e  partie s

entered into a s ettlem ent agre em ent on th e day set for trial of th is  m atter before  th e

unders igned.  After th e  agre em ent of th e  partie s  w as  announced to th e  court, couns el for th e
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plaintiff dictated into th e  record th e  term s  of th e  agre em ent.  Es s entially, th e defendant w as  to

pay th e  plaintiff a total of $75,000.00:

[$20,000.00] in fourte en days from  today, $20,000.00 s ix m onth s  from  now ,
$20,000.00 tw elve m onth s  from  now , and th e  rem aining balance of $15,000.00 s ix
m onth s  after th at.  W h ich  is  e igh te en m onth s  from  now .

Transcript of Settlem ent Agreem ent, p. 2.  In exch ange for th e s e  m onetary paym ents , th e

plaintiff w ould m ak e  certain transfers  to th e  plaintiff:

M r. Carm ody:     In exch ange for th at, you w ill get a quarter intere st in th e bull,
Trustm ark , and th e  s ix m onth s  pos s e s sory intere st starting Novem ber th e  first th rough
April th e  th irtieth , be ing your period of pos s e s s ion.  You w ill get a quarter intere st in
all future  s em en sales  starting January 1, 19 9 4.  In order to s ecure  th e  paym ents , w e
w ill be entitled to a m ortgage on your [Goodw ill Sh asta R iver Ranch ] property.

Transcript of Settlem ent Agreem ent, p. 2.  O f cours e , one  prim ary term  of th is  s ettlem ent

agre em ent w as  th at th e  plaintiff dism is s  all of its  th en pending claim s  against th e defendant

Carrolla S. H opk ins .  

During th e discus s ion of th e  s ettlem ent agre em ent’s term s , th e  unders igned inform ed

th e  partie s  th at th is  court w ould tentatively dism is s  th e  m atter w ith out prejudice  w h ile aw aiting

final consum m ation of th is  agre em ent. 

TH E COURT:   . . . . I’m  going to dism is s  th e  cas e , but w ill retain jurisdiction. [Th e
court w ill] retain jurisdiction to reopen th e  cas e  in th e  event th at th ere’s som e  problem
h ere , th at som ebody doe sn’t live up to th e  term s  of th e  s ettlem ent.

Transcript of Settlem ent Agreem ent, p. 7.  Th e defendant m ade th e  initial paym ent of

$20,000.00 to th e  plaintiff, and executed a prom is sory note guarantee ing th e  com pletion of th e

rem aining paym ents .  Unfortunately, h ow ever, th is  court’s previous  statem ent fore s h adow ed

today’s cons ideration of th is  caus e .  No furth er paym ents  w ere  m ade pursuant to th e  term s  of

th e  prom is sory note.  Th e  unders igned h ad dism is s ed th is  caus e  by order dated Decem ber 7,

19 9 3, but vacated th at order and reopened th is  caus e  by order dated O ctober 12, 19 9 4.  W h ite

H aw k  v. H opk ins , Civil Action No. 1:9 1cv29 -D-D (N.D. M is s . O ct. 12, 19 9 4) (O rder

Granting Motion to Vacate Judgm ent).   Follow ing th e  reopening of th is  m atter, th e  plaintiff

reas s e rted in an am ended com plaint all of th e  claim s  it h ad originally filed against th e
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defendant.  Additionally, h ow ever, W h ite  H aw k  as s e rted a claim  against th e defendant for

breach  of th e  s ettlem ent agre em ent.  Th e  m atter is  now  before  th e  court on th e  plaintiff’s

m otion for sum m ary judgm ent.

. Discus s ion

. Sum m ary Judgm ent Standard

Sum m ary judgm ent s h all be granted "if th e  pleadings , depos itions , answ ers  to

interrogatorie s , and adm is s ions  on file, togeth er w ith  th e  affidavits , if any, s h ow  th at th ere  is

no genuine  is sue  as  to any m aterial fact and th at th e  m oving party is  entitled to a judgm ent as  a

m atter of law ."   Fed. R . Civ. P. 56(c). Th e burden re sts  upon th e  party see k ing sum m ary

judgm ent to s h ow  to th e district court th at an absence  of evidence  exists  in th e  non-m oving

party's  cas e .  Celotex Corp. v. Catrett, 477 U.S. 317, 325, 106 S.Ct. 2548, 2553, 9 1 L.Ed.2d

265 (19 86); se e  Jack son v. W idnall, 9 9  F.3d 710, 713 (5th  Cir.19 9 6); H irras  v. Nat'l R .R .

Pas s enger Corp., 9 5 F.3d 39 6, 39 9  (5th  Cir.19 9 6).  O nce such  a s h ow ing is  pre s ented by th e

m oving party, th e burden s h ifts  to th e  non-m oving party to dem onstrate, by specific facts , th at

a genuine  is sue  of m aterial fact exists .  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 ,

106 S.Ct. 2505, 2511, 9 1 L.Ed.2d 202 (19 86); Texas  Manufactured H ous ing As s 'n, Inc. v.

City of Nederland, 101 F.3d 109 5, 109 9  (5th  Cir.19 9 6);  Broth ers  v. Klevenh agen, 28 F.3d

452, 455 (5th  Cir.19 9 4).  Substantive law  w ill determ ine  w h at is  cons idered m aterial. 

Anderson, 477 U.S. at 248, 106 S.Ct. at 2510; se e  Nich ols v. Loral Vough t Sys. Corp., 81

F.3d 38, 40 (5th  Cir.19 9 6).  "O nly dispute s  over facts  th at m igh t affect th e  outcom e of th e  suit

under th e  governing law  w ill properly preclude th e  entry of sum m ary judgm ent.  Factual

dispute s  th at are  irrelevant or unnece s sary w ill not be counted."  Anderson, 477 U.S. at 248,

106 S.Ct. at 2510; se e  City of Nederland, 101 F.3d at 109 9 ;  Gibson v. R ich , 44 F.3d 274,

277 (5th  Cir.19 9 5).  Furth er, "[w ]h ere  th e  record, tak en as  a w h ole, could not lead a rational

trier of fact to find for th e  non-m oving party, th e re  is  no genuine  is sue  for trial." Anderson,

477 U.S. at 248, 106 S.Ct. at 2510; se e  City of Nederland, 101 F.3d at 109 9 .  Finally, all
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ferefrom . See  Anderson, 477 U.S. at 254, 106 S.Ct. at 2513;  Banc O ne Capital Partners

Corp. v. Kne ipper, 67 F.3d 1187, 119 8 (5th  Cir.19 9 5);  Taylor v. Gregg, 36 F.3d 453, 455

(5th  Cir.19 9 4);  Matagorda County v. Rus s ell Law , 19  F.3d 215, 217 (5th  Cir.19 9 4). 

H ow ever, th is  is  so only w h en th ere  is  "an actual controversy, th at is , w h en both  partie s  h ave

subm itted evidence  of contradictory facts ."  Little v. Liquid Air Corp., 37 F.3d 1069 , 1075

(5th  Cir.19 9 4);  Guillory v. Dom tar Industrie s  Inc., 9 5 F.3d 1320, 1326 (5th  Cir.19 9 6); 

R ich ter v. M e rch ants  Fast M otor Line s , Inc., 83 F.3d 9 6, 9 7 (5th  Cir.19 9 6).  In th e  absence

of proof, th e  court doe s  not "as sum e  th at th e  nonm oving party could or w ould prove th e

nece s sary facts ."  Little, 37 F.3d at 1075 (em ph as is  om itted); se e  Lujan v. Nat'l W ildlife

Fed'n, 49 7 U.S. 871, 888, 110 S.Ct. 3177, 3188, 111 L.Ed.2d 69 5 (19 9 0).

. Th e  Settlem ent Agreem ent

It appears  undisputed th at th e defendant tim ely m ade paym ent of th e  initial $20,000.00. 

Sh e did not, h ow ever, m ak e  any rem aining paym ents .  Exh ibit “B” to Plaintiff’s  Motion,

Affidavit of Patsy H endrick .  Cons e quently, th e  plaintiff s e e k s  an entry of sum m ary judgm ent

on th e  prom is sory note executed by th e defendant for th e  paym ent of prom is ed am ounts . 

Plaintiff’s  Motion, p.2. In re spons e , th e defendant ch arge s  th at it is  th e  plaintiff w h o is  in

breach  of th e  s ettlem ent agre em ent. 

Gary H endrick  contracted w ith  . . . T-Bar C Cattle Com pany in Canada on beh alf of
th e  Trustm ark  ow ners  for th e  sale of s em en and th e disburs em ent of profits  to all
ow ners .  Since  th at date of ow ners h ip by Defendant after s ettlem ent th ere  h as been no
accounting as  to am ounts  of s em en stored or sold and no profit statem ent or profit
disburs em ent to H opk ins  to date.  

. . .

Defendant w ould sh ow  th at s ince  “T-Bar” w as  H endrick ’s agent for all sales  of
[Trustm ark ’s] s em en in Canada, including Defendant’s s h are  of sales  in Canada and
s ince  h e  took  no steps  to direct h is  agent to provide  any accounting to Defendant for
Canadian sales , it is  th e  plaintiff w h o h as breach ed th e  s ettlem ent agre em ent.  

Defendant’s Re spons e , p.2.  M s . H opk ins  offers  no oth er re spons e  to th e  plaintiff’s m otion. 

Es s entially, th en, th e defendant s e e k s  to excus e  h e r nonperform ance of th e  s ettlem ent

contract/prom is sory note by dem onstrating a breach  of th at sam e  contract by th e  plaintiff.   It
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is bas ic h ornbook  law  th at an advers e  party’s breach  of contract m ay excus e  a party’s

nonperform ance of h is  contractual obligations . 

[A] party m ay not ins ist on th e  perform ance of a contract or a provis ion th ereof w h ere
h e  h im s elf is  guilty of a m aterial or substantial breach  of th at contract or provis ion. 
Th e  party first com m itting a substantial breach  of a contract cannot m aintain an action
against th e  oth er contracting party for a subs e quent failure  to perform  if th e  prom is e s
are dependent. 

17A Am . Jr. 2d Contracts  §  701.  Th e  advers e  party’s breach , h ow ever, m ust be m aterial to

excus e  such  nonperform ance. 

[W ]h ere  th e  nonperform ance of on party to th e  contract is  innocent, doe s  not th w art th e
purpos e  of th e bargain, and is  w h olly dw arfed by th at party’s perform ance, th e
breach ing party h as  substantially perform ed its  obligations  and th e  non-breach ing party
is  not excus ed from  its  re spons ibility under th e  contract.

17A Am . Jr. 2d Contracts  §  701.  M is s is s ippi also follow s th e  application of th e s e  principles .

Th e  term ination of a contract is  an "extrem e" rem edy th at s h ould be  "spars ely
granted."  See , e .g., Lips k y v. Com m onw ealth  United Corp., 551 F.2d 887, 89 5 (2d
Cir.19 76);  17A C.J.S. Contracts  §  422(1), at 517-18 (19 63).  Term ination is
perm itted only for a m aterial breach .  A breach  is  m aterial w h en th ere  "is  a failure  to
perform  a substantial part of th e  contract or one  or m ore  of its  e s s ential term s  or
conditions , or if th ere  is  such  a breach  as  substantially defeats  its  purpos e ," Gulf South
Capital Corp. v. Brow n, 183 So.2d 802, 805 (M is s .19 66), or w h en "th e breach  of th e
contract is  such  th at upon a reasonable construction of th e  contract, it is  s h ow n th at th e
partie s  cons idered th e breach  as  vital to th e  existence  of th e  contract," M ath eney v.
McClain, 248 M is s . 842, 849 , 161 So.2d 516, 520 (19 64).

Materiality is  ordinarily a que stion of fact, e .g., H ensley v. E.R . Carpenter
Co., 633 F.2d 1106, 1110 (5th  Cir.19 80), albeit one  of ultim ate fact, not evidentiary
fact.  Th e  standard for determ ining m ateriality m ust nece s sarily be both  "im precis e  and
flexible" to "furth er th e  purpos e  of s ecuring for each  party h is  expectation of an
exch ange of perform ance s ."  R e statem ent (Second) of Contracts  §  241 com m ent a
(19 81).

UH S-Qualicare , Inc. v. Gulf Coast Com m unity H osp., 525 So. 2d 746, 757 (M is s . 19 87). 

Central to th is  court’s inquiry, th en, is  w h eth e r th e  plaintiff com m itted a breach  of its

obligations  under th e  s ettlem ent contract and w h eth e r or not any such  breach  w as  a “m aterial”

one.  

Upon review  of th e  record in th is  m atter, th e  unders igned cannot say th at any

reasonable juror w ould find th at th e  plaintiff h as  com m itted a m aterial breach  of th e  s ettlem ent

contract.  Th e defendant claim s  th at th e  plaintiff breach ed th e  contract by failing to ensure  th at
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th e defendant rece ived disburs em ents  and accounting regarding Canadian s em en sales . Th e

only relevant proof available to th e  court regarding th is  sort of breach  is  th e  affidavit statem ent

of Gary H endrick , a corporate officer of th e  plaintiff:

O n or about February 2, 19 9 4, in accordance w ith  th e  term s  of th e  s ettlem ent
agre em ent announced to th e  court on Decem ber 6, 19 9 3, I s ent a letter to T Bar C
Cattle Com pany in Sak atoon, Sas k atch ew an confirm ing th at one  quarter intere st in th e
s em en sales  proceeds w ere  to be  s ent “directly to th e  follow ing ow ners  as  th e ir
ow ners h ip s h are  repre s ents : . . . Goodw ill Sh asta R iver Ranch  . . .”  Attach ed as
Exh ibit “A” to m y affidavit is  a copy of th e  letter.

Exh ibit “B” to Plaintiff’s Rebuttal, Affidavit of Gary H endrick .  H ow ever, th e re  is  an

appreciable lack  of record evidence  concerning w h eth e r any Canadian s em en sales  by th e  T

Bar C Cattle Com pany w ere  even m ade so as  to re quire  an accounting or disburs em ent to th e

defendant.  Bas ed upon th e  current state of th e  record, th is  court cannot say a reasonable juror

w ould be  able to find th at any relevant Canadian s em en sales  w ere  m ade at all.  As such , th e re

is  no evidence  of any breach  of contract on th e  part of th e  plaintiff in th is  m atter.  Th ere  is  no

genuine  is sue  of m aterial fact as  to th is  m atter.  As such , th is  court ne ed not even broach  th e

q ue stion of th e  m ateriality of any breach .

Even if th is  court w ere  re quired to addre s s  th e  que stion of m ateriality, h ow ever, th e

court cannot say th at any of th e  as s e rted failure s  of th e  plaintiff constituted a m aterial breach

of th e  s ettlem ent contract.  Th e  e s s ence  of th e  s ettlem ent cons isted of th re e  e s s ential item s : 1)

dism is sal of th e  plaintiff’s claim s; 2) conveyance of a 25% ow ners h ip intere st in Trustm ark  to

th e defendant; and 3) paym ent of $75,000.00 by th e defendant to th e  plaintiff.  Th e  rem aining

elem ents  of th e  contract appear m ostly incidental to one of th e s e  th re e  elem ents .  In ligh t of

th e  record as  a w h ole, th e  court cannot say th at any as s e rted failure s  by th e  plaintiff am ount to

a “failure  to perform  a substantial part of th e  contract or one  or m ore  of its  e s s ential term s  or

conditions .”  Lik ew is e , even if such  a failure  constitute s  a breach , th is  court doe s  not believe

th at such  a breach  substantially defeats  th e  purpos e  of th e  s ettlem ent agre em ent.  If th e

plaintiff h as  com m itted a breach  of th e  contract in th is  regard, it m ay be  rem edied th rough  an

action on th e  contract, but any such  breach  doe s  not justify term ination of th e  contract nor
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doe s  it excus e  nonperform ance by th e defendant.  Th ere  is  no genuine  is sue  of m aterial fact in

th is  m atter, and th e  plaintiff is  entitled to th e  entry of a judgm ent as  a m endant.

 . Dam age s

 Th e  plaintiff s e e k s  th e  entry of judgm ent for th e  am ount “of $75,9 33.16 and $6,247.50

in attorney’s fe e s  and costs  plus any additional attorne y’s fe e s  and costs  incurre d since

Octobe r of 19 9 6 including all costs  re late d to drafting of th is  re buttal brie f and filing of Gary

H e drick’s affidavit.”  Defendant’s Rebuttal Brief, p. 4 (em ph as is  added).  In th at th e  plaintiff

h as  failed to subm it evidence  concerning w h at additional attorney’s fe e s  and expens e s  to w h ich

it believe s  its elf to be  entitled, th e  court is  loath e  at th is  juncture  to m ak e  a final determ ination

regarding dam age s .  Th e  partie s  s h all be perm itted to furth er addre s s  th e  is sue before  th e  court

renders  a m onetary judgm ent in th is  m atter.

. Th e  Plaintiff’s Rem aining Claim s

Not readily addre s s ed by th e  partie s  are  th e  originally as s e rted claim s  of th e  plaintiff in

th is  m atter.  As th e  court h as determ ined th at th e  s ettlem ent agre em ent rem ains  valid, all of th e

rem aining claim s  of th e  plaintiff are  precluded by th e  operation of th e  s ettlem ent agre em ent’s

term s .  Th e  plaintiff m ay not continue  to pursue  th os e  claim s , and th e  court s h all dism is s

th em . 

. Conclus ion

After careful cons ideration, th e  court is  of th e  opinion th at th e  plaintiff’s m otion for

sum m ary judgm ent s h ould be  granted insofar as  it s e e k s  an entry of judgm ent against th e

defendant on th e  plaintiff’s claim  for breach  of th e  s ettlem ent agre em ent.  All rem aining

claim s  of th e  plaintiff, h ow ever, s h ould be dism is s ed in ligh t of th e  existence  of a valid

s ettlem ent agre em ent.  As a final m atter, th is  court re s e rve s  a final determ ination on th e  is sue

of dam age s  on th e  plaintiff’s claim  and sh all re quire  th e  partie s  to brief th e  m atter furth er.

A s eparate order in accordance w ith  th is  opinion s h all is sue  th is day.

Th is  th e             day of May 2001.

                                                    
United State s  District Judge
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IN TH E UNITED STATES DISTRICT COURT
FOR  TH E NORTH ERN DISTRICT OF M ISSISSIPPI

EASTERN DIVISION

W H ITE H AWK RANCH , INC. PLAINTIFF

vs. Civil Action No. 1:9 1cv29 -D-D

CARROLLA S. H OPKINS d/b/a 
Goodw ill Sh asta R iver Ranch DEFENDANT

ORDER GRANTING MOTION
FOR  SUMMARY JUDGMENT

Pursuant to a m em orandum  opinion is sued th is day, it is  h e reby ORDERED TH AT:

) th e  m otion of th e  plaintiff for th e  entry of sum m ary judgm ent on its beh alf is

h e reby GRANTED IN PART; th e  m otion is  h e reby granted insofar as  it s e e k s

th e  entry of judgm ent against th e defendant on its  claim  th at th e defendant h as

breach ed th e  term s  of a s ettlem ent agre em ent and prom is sory note to th e

plaintiff; as  to th e  rem aining claim s  th e  m otion is  h e reby DENIED;

) judgm ent is  h e reby entered for th e  plaintiff against th e defendant Corrolla S.

H opk ins  for th e  plaintiff’s claim  th at th e defendant h as breach ed th e  term s  of a

prom is sory note is sued to th e  plaintiff.  Th e  plaintiff s h all, w ith in tw enty (20)

days of th e date  of th is  order, m ak e  appropriate  subm is s ions  to th is  court in

support of its  claim  for an appropriate  am ount of dam age s  to be  aw arded by th is

court.  A response to th e  subm is s ion and rebuttal to th e  re spons e  s h all be m ade

in accordance th e  tim e  periods s et forth  by th is  court’s Uniform  Local Rules;

) in ligh t of th e  existence  of th e  s ettlem ent agre em ent betw e en th e  partie s  to th is

action, th e  rem ainder of th e  plaintiff’s claim s  are  h e reby DISM ISSED;

) th e  plaintiff’s  Motion to Strik e  Answ er, M otion for Entry of Default and

Motion for Default Judgm ent are  all h ereby DENIED AS MOOT.

SO  ORDERED, th is  th e               day of May 2001.

                                                    
United State s  District Judge


